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Indigenous Peoples come from the land and have been given our life through the land. We do not relate to the
land we came from as property, we relate to the land as our mother ... Our role and responsibility is to protect our
Mother Earth from destruction and abusive treatment .... In carrying out this responsibility since time immemorial,
we have become a central component of the biological diversity of the Earth. [EN1]

Over the past few decades, indigenous peoples around the world have stepped forward to seek recognition of their
land rights and protection of their traditional knowledge and plant life through international law. [FIN2] The United
Nations (UN) is the principal international forum utilized by indigenous peoples who have not been successful in
securing recognition of their rights within the nation-states where their territories lie. [FN3] Their #2506 primary
concem has always been and continues to be their land and its resources. The appropriation and exploitation by
nation-states [FIN4] and transnational corporations, [FNS] who view the land and its plant, animal and mineral
resources through the lens of money and profit, {FING] have caused indigenous peoples [FN7] to look to international
law for remedies. Intemnational forums are often the only entities working to ensure that nation- states and
fransnational corporations consult with indigenous peoples as a precursor ¥251 to otherwise objectionable
expropriation of natural resources. [FN&] Concerning plants used for medicinal purposes, these same forces also
seek to patent traditional knowledge without compensation. [FN9]

This article focuses on indigenous peoples' reliance on international law. Part I will provide the necessary
background to understand how indigenous peoples fit within the framework of international law. An examination of
how their rights are and are not addressed within the field as well as what the law cwrently offers regarding their
relationships with nation-states and transnational corporations will be provided. Part II will look at specific
international laws that directly address the concerns of indigenous peoples regarding protection of their traditional
knowledge and biodiversity within their territories. These laws will be analyzed in terms of their recognition of
indigenous peoples' rights as well as explore what remedies are available to these groups should they take action
against a nation-state or transnational company not in compliance with international law. The main documents to be
examined for the purposes of this article are: (1) International Labour Organisation Convention on Indigenous and
Tribal Peoples, Convention No. 169 of 1989 (ILO Convention), one of the first major international treaties devoted
to addressing indigenous peoples' rights; [FN10] (2) Draft UN Declaration on the Rights of Indigenous Peoples
(Draft Declaration), [FN1i] while not yet binding, still a powerful statement of international custom; (3) the
Convention of Biological Diversity (CBD), [EN12] #252 containing sections which evolve out of the Draft
Declaration; and (4) United Nations Sustainable Deveiopment - Agenda 21 (Agenda 21), [FN13] the plan of action
adopted along with the Convention of Biological Diversity at the Rio Earth Summit in 1992, Part IiI will feature a
few case studies of indigenous peoples currently using international law to protect their traditional knowledge and
plant biodiversity. I conclude that international law, although not as strong as many would like, currently provides
the most effective remedy for indigenous peoples who seek to safeguard their wisdom of native plant life.
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I. BACKGROUND ON INDIGENOUS PEOPLES IN INTERNATIONAL LAW

The 19705 marked the arrival of the modern human rights era. Indigenous peoples represented themselves and
voiced their concerns on a wider scale throughout the world. [FIN14] From participation in international conferences
and direct appeals to intergovernmental organizations to a growing body of scholarly literature that legitimated their
concerns, indigenous peopies carried their demands worldwide. {FN15] They also began "forging a transnational
their mutual concerns regarding land rights, protection of biodiversity, and cultural preservation to the international
arena. The United Nations has served, and still serves, as the forum most often utilized by indigenous peoples for

these purposes,

Although not yet binding on nation-states, many look to the UN Draft Declaration on the Rights of Indigenous
Peoples [FN17] (Draft Declaration) *283 to examine rights of indigenous peoples currently represented through
international custom and practice. However, a more important and binding document preceded the Draft
Declaration. The Intemnational Labour Organisation Conrvention on Indigenous and Tribal Peoples, Convention No.
169, represents "international law's most concrete manifestation of the growing responsiveness to indigenous
peoples' demands.” [FN18] It marked a change from the earlier Convention No. 107, which emanates a "philosophy
of integration or assimilation." [EN19]

ILO Convention No. 169 focuses on the indigenous peoples' desire to control their own institutions and economic
development as well as maintain their separate customs and beliefs. [FIN20] However, when discussing the
Convention's provisions, a debate erupted between the state governmenis and indigenous peoples over the term
"peoples" and the rights conveyed by that term under international law. [FIN211 The two groups eventually found a
compromise, resulting in a term qualifier. The term "Peoples" would only refer to the indigenous groups covered by
the Convention, not conferring any rights of self-determination normally associated with the term. [FN22]

The controversy over the term continues with the Draft Declaration adopted by the UN Subcommission in 1994,
Article 3 specifically states, "indigenous peoples have the right to self-determination. By virtue of that right, they
freely determine their political status and freely pursue their economic, social and cultural development.” [FN23]
Likewise, the introduction of the Draft Declaration also supports this language by listing the other UN documents
that underscore this same premise. [FN241 The resuit of such language *254 in the Draft Declaration shows the
powerful presence that indigenous peoples have had in sharing their experiences with the Working Group on
Indigenous Populations (WGIP) and influencing them to discontinue use of the compromise language contained in
ILO Convention No. 169.

"The International Year of the World's Indigenous People" [FN25] and, then, "The International Decade” constitute
more recent developments. [FN26] These resolutions by the UN General Assembly demonstrate the heightened
awareness of nation-states regarding indigenous peoples' concerns. As a result, indigenous peoples now find
themselves and their issues better recognized and more heavily considered in international forums.

I1. WHAT DOES INTERNATIONAL LAW OFFER INDIGENOUS PEOPLES?

As previously mentioned, indigenous peoples’ primary concern remains the protection of their ancestral lands and

snatural resources found on-those-lands. In recent years, international law has responded to these concerns, offering
recognition of their rights, and, in some cases, even providing effective remedies. For example, Part I1 of the 11O
Convention No. 169 specifically addresses indigenous peoples’ land and protection of their natural resources. Article
13, sec. 2, defines "lands" as covering "the total environment of the areas which the peoples concerned occupy or
otherwise use." [FN27] Distinction between "lands occupied" and "lands used" remains critical to indigenous
peoples as oftentimes the gathering of plants, hunting, fishing, and tribal ceremonies take place on lands no longer
under the control of indigenous peoples.

Similarly, introductory paragraphs to the Draft Declaration reaffirm many of the principles listed in prior
declarations. The documents continue to recognize that "respect for indigenous knowledge, cultures, and traditional
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practices coniributes to sustainable and equitable development in accordance with their aspirations and needs."
[FIN28] Overall, the Draft Declaration's articles differ dramatically in expressing and specifying indigenous peoples'
rights than do prior conventions.

#285 A. PROTECTION OF AND CONTROL OVER PLANT LIFE WITHIN THEIR TERRITORIES

As transnational corporations and governments increasingly enter indigenous territories in search of not only
knowledge, but also plants necessary to make the medicines, indigenous peoples find they must turn to international
law for ways to protect their native flora. Atticle 15 of the ILO Convention addresses the rights of indigenous

«.peoples "to.participate in the use, management, and conservation"-of the natural. resources pertaining to their lands.
[FN29] This idea first appears in Article 6 that advises governments applying provisions of the Convention to
"consult the peoples concerned" whenever national "legislative or administrative measures" may affect them
directly. [FN30} The second part of Article 15 calls for states relaining rights to the "mineral or sub-surface
resources” on indigenous lands to establish procedures for consultation. -Before "undertaking or permitting” any
"exploration or exploitation of such resources" the indigenous peoples should be consulted and, wherever possible;
"participate in the benefits of such-activities," [EN31] This beneficial language allows indigenous peoples to protect
not only their mineral resources, but their surface plant life as well.

Like ILO Convention No. 169, the UN Draft Declaration contains provisions that expressly state the rights of
indigenous peoples concerning the protection of their natural resources. ‘Article 24-specifies "the right to the
protection of vital medicinal plants, animals and minerals." [FIN32] Article 28 broadens the scope of protection,
mandating what states shall do in accordance with indigenous peoples’ rights to conserve, restore, and protect their
"total environment and productive capacity of their lands, territories, and resources." {FN33] it prohibits military
activities in their territories without their permission. [FIN34} It also confers responsibility on the nation-state to
ensure "that no storage or disposal of hazardous materiais" occurs within indigenous territories. Environmental
racism unleashed through military *256 exercises and hazardous waste disposal greatly harm indigenous peoples
and their native flora. [FN35]

The recent Convention on Biological Diversity addressed the issue of conservation and sustainable use in Article
10. [EN36] The language helpful to indigenous peoples calls on/each contracting party to "protect and encourage
“customary use of biological resources in accordance with traditional cultural practices- that are compatible. with
conservation or sustainable use requirements." [FN37] Where the native plant life has already been degraded or
compromised in some way, the Article also provides for "support of local populations to develop and implement
remedial action" in the affected areas. [FN38] As the Convention has been widely accepted with 468 signatories;
indigenous peoples in most countries can now rely on this treaty to bring their claims before the nation-siates where

they reside. [FN39]

For those indigenous peoples in the Americas, the«Proposed American Declaration on the Rights of Indigenous _
Peoples* €American Declaration) offers several provisions to assist indigenous peoples. [FN40] Article XII
recognizes indigenous peoples’ rights to "the. protection of vital medicinal plants, animals and minerals in. their .
) traditional territories.” EN41] Under *Articte XTH: the right to "conserve, restore, and protect their environment®4&
coupled with the ability of indigenous peoples 1o create and execute conservation programs for their territories and
resources. [FN42] A unique addition to the Proposed Declaration provides the right to "an effective legal
framework" to protect and manage the use of indigenous peoples' land and resources. {FIN43| Although not yet
binding, the belief exists that the American Declaration will be approved before the UN Draft Declaration. [FN44]

*257 B. PROTECTION OF AND CONTROL OVER INDIGENOUS KNOWLEDGE

In addition to protecting the plants utilized by indigenous peoples in making their medicines, international law now
recognizes their right to control the dissemination of their traditional knowledge. Amcle-‘2$ of the UN Draft
dReclaration speaks broadly of this change, entitling indigenous peoples *"to the recognition of the full ownership,
.--control and protection of their cultural and intellectual property.” {FN45] But Article 29 goes beyond mere
recognition. It also validates the need for "special measures to control, develop and protect” indigenous "sciences,
rtechnologies, and cultural manifestations.” [FIN461 Among some of those items requiring protection through-special:
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