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GATT - TRIPS
THE IMPLICATIONS FOR FARMERS RIGHTS
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.l\ND MONOCULTURES OF KNOWLEDGE

Intellectual Property Rights (IPRs) are supposed to be property
rights
to products of the m nd ,
If IPR regimes reflected the .-. _ ·--diversity of knowledge traditions that account for creativity and
innovation in different societies, they would necessarily have to
be plural, reflecting a triple plurality - of intellectual modes,
of property
s y s t erns , and of systems
of rights - leading to an
~mazing richness of permJtations and combinations.
However, IPRs
as currently
discussed in global platforms such as GATT and the
Biodiversity convention, oras unilaterally irnposed through Special
3 01 clause
o f the U. s. Trade Act, are a prescr iption for a
monocul t.u r e o f knowledge.
'l'hese instruments are being used to
universalise
the U.S. patent regime world wide, which would
inevitably
lead to an· intellectual and cultural impoverishment
since it ~ould displace other ways of knowing, other objectives for
knowledge creation, and other medes of knowledge sharing.
í

I'he

TRIPs treaty of the Draft Final
Act of GATT is based on a
restricted
concept of innovation.
By definition,
it is
weighted
in favour of transnational
corporations,
and weighted
against citizens in general, and Third World peasants and forest
dwellers in particular.
People everywhere innovate and create.· In
fact, the poorest have to be most innovative, since they have to
create survival while it is daily threatened.

highly

However, IP~s as construed in the trade negotiations have been
restricted and reduced ata number of levels.

The f irst restriction is the shift from comrnon rights to
private rights.
As the preamble of the TRIPs agreement states,
intellectual property rights are recognised only as private rights.
This excludes all kinds of knowledge, ideas, and innovations - that
take place in the "intellectual
cornmons'- in villages _ among
farmers, in forests among tribals and even in universities among
scientists.
TRIPs is therefore a mechanism for the privatisation
of the intellectual commons, anda de-intellectualisation
of civil
society, so that the mind becomes a corporate monopoly.

~

f·•
'•

The second restriction of intellectual property rights is that
they are recognised only when knowledge and innovation generates
profits, not when it meets social needs. Article 27.l'refers to
the condition that to be recognised as an IPR, innovation has to be ·
capable of industrial application.
This irnmediately excludes all
sectors that produce and innovate outside the industrial mode of _.
organisation of production.
Profits and capital accumulation ar~:~
recognised as the only ends to which creativity is put. The ~ocial ·
good
is
no
longer recognised.
Under
corporate
control
a
'deindustr ialisation'' of production in the small scale in the
informal sectors cf society takes place.

7.

!

.•.....•

--

'-----

•

·--

H.•

•

----·--·-

•-,•

• ,-

·-

"-•

••'

•

-•• ••-

• ••

•

"•••r•

------,O-•;••-••

- •

••-

- •

•P

~.••-

••

The most signif icant reduction of IPRs is achieved by the
prefix
"trade
relatedn.
Since most Lnnova't Lon in the public dornain
is for domestic, local and public use, not for international trade,
and only multinational
corporations (MNCs) innovate exclusively.to
increase their share in global rnarkets and international trade,
TRIPs in GATT will only be an enforcement of the·rights of MNC's to
rnonopolise all production, all distribution
cost of all citizens,
and small producers
World countries.

and all profits
at the
worldwide, and Third

Article 27.5,3(b) of the TRIPs text of the Dunkel Draft
GATT refers to the patenting of life.
The article
states

of

"Parties rnay exclude from patentability plants and animals '
other than micro-organisms,
and essentially biological processes
for the production of plants or animals other than non-biological
and micro-biological processes.
However, parties
shall provide for
the protection of p Larit; varieties either by patents or by an
~ffective sui generis system or by any combination thereof .. This
provision shall be reviewed four years after the entry into force
of the Agreernent'.
The problem wi th the TRIPs text of GATT is that while it
appears to an agreement about exclusion of living organisms from
patentability,
it will in fact put every country on the slippery
slope of patenting
of life forrns that has already been travelled in
the u.s. Patent Office and u.s. courts.
It is in any case a
tragedy that an issue that is directly related to the ecological
and ethical fabric of our society, and to the economic options of
survival of our people should be left to a Ministry of Commerce.
GATT-TRIPs is not about trade. It is also about the ethics of how
we relate to other species and what we hold as moral and cultural
values of our civilisation.
It is about how our biodiversity is
used and controlled - by local coromunities who have protected it,
or by corporations which have found new ways to exploit and own it.
ln our culture, and according to our patent laws, life cannot
be patented because it cannot be owned and it is not manufactured.

GATT will force us to give up our moral values, our economic
priorities and our sovereignty.
GATT - TRIPs pushes us into making
all living organisms property of a handful of corporation.
On
first reading, it appears that the article is about the exclusion
of plants and animals from patentability.
However, this phrase
also exists in u.s. patent law. · The existence of this phrase has·
however not prevented the u.s. from allowing patents for plants and·
animals. The problem is that the phrase "plants and animals other
than microorganisms" does not cover parts of animals and plants,
nor does it include
altered
plants · and animals.
It . therefore
allows the patenting of biological organisms.
· ..• t
Further, the words "other than microorganisms'
excludes the
exclusion of microorganisms
from patentability.
It therefore makes
patenting of rnicroorganisms cornpulsory.
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Since

microorganisms

are

living

organisms,

making

their

patenting compulsory is tl1e beginning of a journey down what has
been called the slippery slope that leads to the patenting of all
life.
The best exarnple of this slippery slope can be seen in the·
recent history of United States patent law where the granting of
patents to microorganisms
signalled the taking of a first step to
granting patents toso called higher life forms.
ln 1971, General Electric and one of its employees, Ananda
Chakravarty
applied to the U. s. patent on a genetically
engineered Pseudomonas bacteria.
Taking plasmids from thr.ee kinds
of bacteria he transplanted them into the fourth. As he explained
"I simply shuffled genes, changing bacteria that already existed".

Mohan

the application on the basis that
The case was appealed in
the court of Customs and Patents Appeals Offíce and in the supreme
Court nine years later, Chakrabarty was granted his patent on the
grounds that the microorganism
was nota product of :nature, but
Chakrabarty's
invention
and therefore
patentable.
·As Andrew ·
Kimbrell,
a leading
u.s. lawyer recounts "In coming to its
precedent shattering decision, the court seemed .unaware that the
inventor hirnself had characterised his "creation" of the microbe assimply ''shifting" genes, not creating life.
The patent

office

rejected

anirnate life forms were not patentable.

,'

On such slippery grounds the first patent
on life
was granted
and inspite of exclusion of plants and animals in U.S. Patent Law,
the u.s. has since then rushed on to grant patents on all kinds of
lif e forros.
It is this inexorable rush for patenting all life
forrns that will be extended to our country through the openings the
GATT-TRIPs in its present draft provides.
In an informal dinner
with Dunkel, India has suggested a foot note to article 27.3 (b)
which states
"It is understood that naturally occurring biological
such as chromosones, plasmids, DNA/RNA sequences/segments
thereof, have so ever derived are not patentable subject

material
or parts
matter".

i
However,
as the Chakrabarty
case
illustrates,
the term
"naturally occurringº
is ambiguous.
All that genetic engineers
really do is "shuf fle genes around", they do not create life.
Therefore, literally speaking, no life forros should be patentable.
However patent offices and courts have interpreted modification as·
creation.
This allows the ownership of any altered bíological

material.
patenting

biological

patenting

The term

nnaturally occurring"

does

not prevent

such

life
because
the term does not cover
altered
mater ials.
It is in fact vacuous
in preventing · ..t.he
of biological organisrns and materials.
of

The second part of Article 27. 5. 3 (b) states that "parties
shall provide for the protection of plant varieties
either by
patents or by an effective sui generis system or by any combination
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This provision
shall
be reviewed
force of the Agreement".

four

years

after

the

This is the part that will most directly affect farmers rights
as innovators,
plant breeders, and their community ownership of
seed and plant material.
TRIPs recognises
only the western
industrialised model of innovation and has failed to recognise the
more inrormal, cornmunal system of innovation through whiqh Third
World farmers produce, select, improve and breed a plethora of
diverse crop varieties.
Farmers seeds reflect the ingenuinety,
inventiveness and genius of cur people. However, the protection of
the collective intellectual property of Third World farmers does

not even find place in TRIPs.
While the phrase "sui generis" gives the impression that each
country
is free to set up i ts own IPR system the key
term
11,effective11
makes the .adoption of a gobal regime necessary.
,.
This word was inserted by the U. s.
in the Biodiversity
convention and in the TRIPs agreernent.
The first sentence of that
draft refers to the need to "promete effective
and adequate .
protection of intellectual property rights".
The sarne phrase is in
Section 301 of the Trade and Competitiveness Act of 1988 which has
been used to retaliate against countries whose IPR laws do not
conforrn
to US standards.
The terrn was defined by the office of the

u.s.

Trade Representative.

The use of·the term "effective" in all negotiations related to
IPRs and biodiversity
is a result of us attempts to globalise its
IPR regimes which allo~ patenting of all life, including plants and
anirnals.
In the Dunkel text, the phrase "effective sui generis
systern" implies that such a system will not be determined
by
countries but by GATT.

1

Further, given the trend of the developments
in international
negotiations
the only systern recognised
as 11effective11
at the
international
level is the system of plant breeders rights as
- codified in the international Convention for the Protection-of New
Varieties of Plants (UPOV). Plant breeders rights as recognised in
UPOV give monopoly markets to breeders of new varieties.
The
amendments
of UPOV in 1991 have increased the monopoly role of
breeders
rights.
The f armers exemption which gave farmers the
r ight to save their own seeds has a lso been removed from the
amended version of the UPOV convention. Farmers now have to pay
royalties for saving seed on their own farms even under breeders
rights regimes.
Thus, whether it is patents or it is 11effective
sui generis systems'' either system threatens farmers rights.

The farmers movement in India has been resisting GATT-TRIPs
because of these far reaching implications. On 2nd October 1992,
the farmers of Karnataka started the Seed Satyagraha at their five
hundred thousand strong rally in Hospet.
In March 1993, farmers
frorn across the country_g~the~eg jn Delhi at the histo~ic Red Fort
grounds to reject the Dunkel Oraft and burn it.
The farmers are
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not satisf ied with weak government
statements
that
India
will
negotiate to allow farmers the right to save and exchange seed noncommercially.
For farmers, the right to seed is a positive right,
nota negative one. It is a right by assertion, nota
concession.
They have started to assert farrners right to seed through
Intellectual
Property Rights" (CIPRs).
The f irst public
demonstration
of the positive assertion of farmers rights took
place on Independence Day, 15th August, 1993 when farmers declared
that their knowledge and bioiversity is protected by a "Samuhik
Gyan sanad". According to them company using their local knowledge
or local resources with the permission of local communities
is
engaging in intellectual piracy as in the case of the patents on
"neem".
"Cornmon
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The positive assertion of "collective intellectual property
rights" creates an _ opportunity
to define a sui generis system
centered on farmers rights arising from their role in protecting
and improving plant genetic resources.
Effectivity then has to get
interpreted to mean effective in the specific context of different.
countries.
Diversity
of IPR systems
would
then
become
a
possibility,
and only such legal diversity
can protect the
biological and cultural diversity of peasant societies across the
Third World. IPR diversity that has room for plurality of systems,
including regimes based on CIPRs would reflect different styles of
knowledge generation and dissemination in different contexts.
Sui
generis
systems would have to work out not merely a positive
protection
system for farmers rights as plant breeders.It
would
have to develop the relationship between CIPRs reflectíng Third
World
farrners concerns and IPR regimes that have evolved with the
western
bias
toward
individualised
and juridical
application
procedures which are not sympathetic to the style of inventiveness
common to Third World rural societies.
This relationship
would
need to be such that it is effective in preventing the systematic
exploitation
of Third World biological resources and Third World
biological
knowledge,
while it maintains
the free exchange
of
knowledge and resources among Third World farming cornunities.
Sui generis systerns that protect CIPRs rnust necessarily
be
based on the assumption
of biodernocracy - that -all knowledge
systems and prodution systems using biological organisms have equal
validity.
TRIPs is based on the assumption of bioimperalism - that
only the knowledge and production of western corporatíons
need
protection.
If unchallenged TRIPs will becorne an instrurnent for
displacing and dispensing with the know Ledqe , the resources and the _ -·--- ·--·
rights of Third World farmers.
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WHAT THE FARMERS SHOULD DEMAND OF GOVERNMENT
l~DIA IN THE CON~EXT OF GAT'I' AND TRIPs

.

TRIPs not be accepted

(b)

Indian Patent Act of 1970 be protected

(e)

Collective intellectual property ríghts systems be
evolved in consultation with farmers movements and
independent experts to protect the knowledge and
biological wealth of Indian farmers.
These
should become the basis of a sui generis system,
different from UPOV, based on 11farmers rights" to
define relationship between different groups of
seed producers, nationally and ínternationally.

To be consistent
India should
as follows :

"
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--~---~

burden

of

proof

unconditionally

of article

,/,:

27.5.J(b)

ela uses

be

',,

Reversal
rejected.

(f)

Agriculture and food production related to the very
survival of the people in the Third World should be
beyond the scope of any cross retaliation rneasures
from Northern powers.

(g)

Food security issues should stay within national ·
policy formulation and cannot be governed by GATT.

(h)

No removal

.,

-----·--

should

'·t

·.,

.

1

'.l

totaliy

(e}

of rural land ceiling

~. ,.,

form

"Biological organisms, and their parts and processes
and any products therefrom, includíng, but not limited
to any such organisms, parts, products, information
or processes derived from genetic engineering or
similar techniques.
However, parties may provide
for the protection of plant varieties by a sui generis
system.
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with (b), (e) ,(d} above, Governrnent of

insist on amendment

of
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(a)

(d)

in present

OF

be allowed.
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