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FARMERS® RIGHTS AND RIGHTS OF SIMILAR GROUPS
The_rights of indigenous and local communities embodving rraditional

lifestyles: experience and potential for implementation of
Article 8 (§) of the Convention on Bioclogical Diversity'

Note by the Interim Secretariat?
1. INTRODUCTION

1.1 Background

1. At the first session of the Intergovernmental Committee on the
Convention on Biological Diversity held at Geneva from 11 to

15 October 1993, the Committee agreed to a proposal by Nigeria, on behalf
of the African Group, that the issue of farmers’ rights and the
intellectual property rights of similar groups {see UNEP/CBD/IC/2/2,annex
1,para.22)}., In accordance with the reccgnition of their experience and
expertise in this issue,’ the Food and Agriculture Organization of the
United Nations (FAO) has, at the invitation of the Interim Secretariat,
prepared a background paper on farmers’ rights (UNEP/CBD/IC/2/132,

section IV).

2, In subsequent discussions with the Intexim Secretariat, the original
proposer of the item clarified on behalf of the African Group that the

! The title of the present note reflects the nature and purpose of
the African Group'’s regquest as subsequently clarified by the original
proposer. See paragraph 2 of the note, and item 4.2.4 of the annotated
provisional agenda (UNEP/CBD/IC/2/1/Add.1).

2 The Interim Secretariat gratefully acknowledges the helpful input
and insight of its colleagues at the United Nations Educational, Scientific
and Cultural Organizaticon (UNESCO) in the conceptualization of the present
note.

3 See paragraph 4(b) of resolution 3 of the Nairobi Final Act of
the Conference for the Adopticn of the Agreed Text of the Convention on
Biological Diversity (United Nations Environment Programme, Convention on
Biological Diversity {Envircnmental Law and Institutions Programme Activity
Centre), June 1992, p.13).
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request was also meant to cover the provision of background information to
the Committee on the intellectual and other rights of indigenous and local
communities. The goal of the request was to provide the basis for further
elaboration and study of possible mechanisms for benefit-sharing with these
communities and means of implementing the relevant provisions of the
Conventicn.*

3. In response to the clarified request, the present note examines legal
and other methods by which the rights of indigenous and lccal communities
have been recognized for insight into implementation options under the
Convention., It first loocks to legal regimes including existing
intellectual property rights systems, legal instruments on addressing the
rights of indigenous peoples, and concludes with a discussion of issues
national-level legal regimes may wish to address. The note next examines
the evolution of standards within the United Nations system. In accordance
with the recognition in the Convention (Article 8(j)) of the need for the
participation of indigenous and local communities, the note also examines
the declarations and statements of indigencus organizations. Finally, the
practical experience of a variety of organizations with arrangements,
programmes or projects related to or affecting indigenous and local
communities is analysed. Information on these "ad hoc" mechanisms is
particularly valuable because most of the active protectiocn of the
knowledge of indigenous and local communities is taking place in this
arena.

4, The aim of the present note is not to provide answers or solutions,
but teo explore possibilities. It poses questions for examination. Can
intellectual property law provide indigenous peoples with a right to a
share of the benefits that accrue from the process of developing
pharmaceutical, agricultural or other products? Are there other
arrangements that can be developed that share benefits with these
communities? What light do legal regimes, recent legal developments and
practical experience shed on answering these questions?

5. Concrete implementation measures will only emerge through dialogue and
discussion among the relevant actors internaticnally and nationally. The
relevant. actors include the members and representatives of the indigenous
and lccal communities themselves. Just as Article 8(j) of the Convention
affirms the participatory right of these communities, the establishment of
effective implementation regimes requires their active involvement and an
understanding of their ways of approaching these problems.

1.2 The importance of indigenous and local communities embodving
traditional lifestvlies for the conservation and sustainable
use of biological diversity: the basis for concern

6. The loss of the world’s fundamental living resources -- its genes,
species, habitats and ecosystems -- is proceeding at an unprecedented and
alarming rate. This loss is most immediately and keenly felt by those
communities whose livelihood depends directly upcn their surrounding
environment.

7. Indigenous communities are situated predominantly in areas of high
bioclogical diversity. Many indigenous and local communities have
cultivated and sustainably used the bioclogical diversity of their
surrounding environments for thousands of years. If species and ecosystems
are to be conserved and used sustainably, these communities must have a

4 For the discussion of the relevant provisions of the Convention,
see sect.l.3 infra.
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stake and interest in maintaining them. A2As on-s;tg managers with extensive
knowledge of the local environment, these communities are ultimately
responsible for implementing any conservation and sustainable-usge policies.

8= The contribution of indigenous and local communities to the
conservation and sustainable use of biological diversity goes far beyond
their role as natural resource managers. The skills and techniques
developed in the various forms of sustainable develcopment practised by
indigenous and local communities provide valuable information to a glcbal
community challenged by a growing populaticn and a shrinking resource base.
Traditional knowledge of ecology and ecosystem management may also have
commercial value.’® In addition, there is growing appreciation of the
value of the knowledge and experience in the use of the medicinal,
agricultural, and other useful properties of endemic flora and fauna.

9. Between 300,000 and 750,000 plant species are thought to exist in the
world, with much of the diversity found in tropical zones. While fewer
than one per cent of this diversity has been documented by science for
their medical or chemical properties, valuable information about thaese
resources is contained within culturally diverse knowledge systems.®

"Traditional remedies, although based on natural products are not
found in ’'mature’ as such; they are products of human knowledge.
To transform a plant into a medicine, cone has to know the correct
species, its location, the proper time of collecticn (some plants
are poisonous in certain seasons), the part to be used, how to
prepare it (fresh, dried, cut in small pieces, smashed), the
solvent to be used {cold, warm or boiling wartexr; alcohol, the
addition of salt, etc.), the way to prepare it (time and
conditions to be left on the solvent), and, £finally, posology
(route of administration, dosage)."’

3 For example, in the 1970s the Mikmag fisherfolk in Nova Scotia,
Canada, applied traditional knowledge of the marine ecosystem to solve the
problem of growing oysters on soft muddy bottoms. Unfortunately, their
method was copied by non-indigenous businesses whko did not share the
economic benefit realized with the Mikmag people. See, "Study on the
protection of the cultural and intellectual property of indigenous peoples,
by Erica-Irene Daes, Special Rapporteur of the Sub-Commission on Preventicn
of Discrimination and Protection of Minorities and Chairperson of the
Working Group on Indigenous Populations", (E/CN.4/Sub.2/1993/28), p.26,
para.l104 (hereinafter cited as Daes Study) .

6 J. Kloppenburg Jr., "No Hunting! Biodiversity, indigenous rights,
and scientific poaching." Cultural Survival Quarrerly, Summer 1991, p.15.

7 E. Elisabetgky, "Folklore, Tradition or Know-How? The
ethnopharmacoleogical approach to drug discovery depends on our ability to
value non-Western knowledge of medicinal plants." Cultural Survival
Quarterly Summer 19%1 p.10.







